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ABSTRACT

To impose criminal punishment correctly’ and appropriately, it requires alil
parties concerning to process of judgment concerning to perform their duty
mutually for collection of the fact with respect to the offender, especially in the
stage of criminal imposition, since the prosecutor is closer to the defendant and
easier to access to the fact than the court. This is because that practically the
court has to be neutral, so the court has few facts about the defendant or offender
to be in the trial process in the court. This causes the court unable to use
discretion to impose punishment for each defendant or offender appropriately
according to the principle of individualization of punishment.

From study on role of the prosecutor in France, as the French prosecutor
play the role in inquest together with the inquiry official or police, so information or
facts with respect to the defendant are collected correctly and fully since
collection of the fact relating to the offender for criminal prosecution is a key
process for the whole system of criminal prosecution. This is because that the fact
relating to the defendant or offender shall affect to discretion of the court to
impose the appropriate punishment for each case. And during the criminal
process, the French attorney offers opinion about rate of appropriate punishment

against the defendant to the court for consideration. And if the court imposes the



punishment not conforms to what the attorney offers, the attorney also may use
the right to appeal or petition to Supreme Court too. This makes the process of
imposition become objective and also makes the punishment given to the
offender appropriate to the offender, enabling to remedy the offender to return to
the social. The power of the attorney as mentioned also can check and
counterbalance power of discretion of the court not to be used arbitrarily as well.

For Thailand, Thai attorney has no role in inquest of the criminal case.
Practically, the criminal prosecution in stage of inquiry and accusation, the
responsibility is separated, that is, prosecution of attorney and prosecution of the
attorney. This causes the police who are an inquiry official to be charged to use
authority in inquiry on criminal case solely and the prosecutor can not check
working of the police or inquiry official even now, the attorney has the role of
inquiry to play together with inquiry official or police for some case. As the reason
mentioned above, practically few facts related to the offender for criminal
prosecution is collected. And the inquiry official mostly did not follow the Criminal
Procedure Code, Section 138, that is, the inquiry official rarely inquired
background regular behavior of the accused. So, they lack of facts with respect to
the offender about behavior, background, and cause of commitment to support
the case, enabling not to use the fact withy respect to the accused to support
discretion for case ordering of the prosecutor. Actually, the inquiry official has
authority to search for facts with respect to the offender but practically, they rarely
did and the authority of searching for behavior and fact as mentioned will be
appeared again in the court. This shows that the prosecutor has no role to play in
searching for information or facts related to the defendant or offender at all.

As the prosecutor has no role to play in searching for information or facts
related to the offender as mentioned, the problem of imposition of penalty
appropriate to each offender still is incurred in Thai criminal process of judgment
where the fact relating to the offender is the key information for discretion of the
court on imposition and Thai prosecutor dose not participate to impose for

criminal case. Practically, this also is not specified as the way to do, and there is



no any law providing such authority and role too. It provides only that the attorney
shall refer to the section in the law stipulating that such action is the offence in the
request annexed to the accusation according to the Criminal Procedure Code,
Section 158 (6). And if the prosecutor has the said role to play, it shall help the
court to screen discretion before the court uses discretion to punish the
defendant. This will make consideration to judge for punishment against the
defendant or the offender in criminal case become more appropriate and
objective. And it also levels up Thai attorney to become’complete and the

attorney to have the role to play in supporting equity to the social truly
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